Respondent argues that the regulation of its business is expressly
reserved to the State of California by the 10th Amendment of the United
States Constitution.

The Commerce  clause,   expressed  above,  disposes of  this   argument.
Further,   in U.S.  v.   California 297 U.S.   175  (1936),   the  Supreme  Court   of
the United States   ruled   that   the  State   of California  in  operating  a purely
intra-state  railroad  could  not   avoid  the   effects   of  the  Federal  Safety
Appliciance Act.     In National  League of Cities v.   Usery,   426  U.S.   833
(1976),   a  leading  10th Amendment   case,   Che Court   specifically  refused, to
overrule U. S.  v.   California.

Respondent's   additional   affirmative   defense  asserts   that   the MSHA  in-
spectors  lacked  a  search  warrant,     Donovan v.   Dewey,   supra,   decided  June
17,   1981 conclusively establishes MSHATa   right   to   conduct   warrantless
inspection's.

Respondent   further   interposes   the  defense   is   that   it   is  not   the
present   owner  of  the  operation.

This   defense  cannot   prevail.     Section  3 of   the Act   contains   the
following definition:

"Operator" means   any owner,   lessee,   or   other   person
who  operates,   controls,   or  supervises   a  coal  or other
mine  or   any  independent   contractor  performing  services
or   construction  at   such mine;

Further,   Section  2(e)   recites   that   "the  operators   of  such mines   with
the   assistance  of  the miners  have   a  primary  responsibility  to  prevent   the,
existence  of  such  conditions   and  practices   in  such   mines."

If continued  owners  were  a  condition   of  imposing  liability under  the
Act   the  Congressional  mandate  would  be  avoided   and   completely  frustrated
by  an  operator merely disposing of his  interest.     There   is   no   indication
in  the  Act,   nor   in  the   legislative history   that   Congress   intended   to
relieve   an operator  of  responsibility by   terminating his   ownership.

Respondent   further  contends  that   the  Mine Act   is   preempted  by
provisions  of  State  and  Federal Occupational  Safety   and Health  Acts,   each
of which  respondent   asserts   it   has   complied  with.

Contrary   to   respondent's  view the OSHA Act,   29  U.S.C.   651   et   aeg. ,
does   not   preempt   the  Mine  Safety Act.     It   is   a  fundamental   rule   of
statutory  construction  that   specific   statutory  provisions   control  over
general   statutory  provisions.     Further,   House  Report   95-312 observed   that
"[Mjining   represents   a  small   segment  of the   working   population,   yet   the
operation   is   of  a nature   that   is   so  unique,   so complex,   and   so  hazardous   as
not   to   fit   neatly  under   the Occupational  Safety   and  Health  Act."
Legislative History  at   357.rdous   in   the  country  and   that   the
